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UNITED STATES COURT OP' APPEALS 
FOR TOE SECOND CIRCUIT 


x 


UNITED STATES OF AMERICA, 

APPELLEE, 


- against - 


EARL FODDRELL, 


APPELLANT. 


x 


DOCKET NO.: 
75 - 1048 


STATEMENT PURSUANT TO RULE 28 (3) 

PRELIMINARY STATEMENT 

This is an appeal from a judgment of conviction rendered 
January 30, 1975, in the United States District Court for the 
Southern District (Gagliardi, J.) convicting Appellant Foddrell 
after trial of unlawfully possessing with intent to distribute 
a Schedule I narcotic drug in violation of Title 21 U.S.C. 
Sections 812, 841 (a)(1) and 841 (b) (1). Appellant was 
sentenced to a term of imprisonment of 10 years and a 6-year 
special parole to commence upon expiration of his confinement. 
These sentences were directed to run currently to those imposed 
under Indictment 73 Cr. 229. 


QUESTIONS PRESENTED 

1. WHETHER TOE TRIAL JUDGE WHO HAD SEEN 

APPELLANT’S PRE-SENTENCE REPORT AT TOE 
CONCLUSION OF TOE PRIOR TRIAL SHOULD 
HAVE DISQUALIFIED HIMSELF FROM PRESIDING 
OVER THE PRESENT TRIAL IN ORDER TO AVOID 
ANY POTENTIAL PREJUDICE. 






WHETHER THIS COURT SHOULD ORDER THE 
CASE REMANDED FOR A HEARING TO DETERMINE 
TOE LEGALITY OF THE WIRE INTERCEPTS. 


WHETHER TOE COURT'S REFUSAL TO GRANT 
APPELLANT'S APPLICATION FOR A SEVERANCE 
DEPRIVED HIM OF HIS DUE PROCESS RIGHT TO 
A FAIR TRIAL. 


WHETHER THE PROSECUTOR’S SUMMATION WAS SO 
PREJUDICIAL AND INFLAMMATORY THAT IT 
DEPRIVED APPELLANT OF HIS RIGHT TO A FAIR 
TRIAL. 


WHETHER THE 15-MONTHS DELAY BETWEEN TOE 
DATE OF THE ALLEGED CRIME AND APPELLANT'S 
ARREST PREVENTED HIM FROM EFFECTIVELY 
PREPARING HIS DEFEM5E, THEREBY REQUIRING 
TOE DISMISSAL OF THE INDICTMENT. 






STATEMENT OF FACTS 


Appellant and two co-defendants, Jule Byrd and Lonnie 
Thomas (a/k/a Lonnie Youngblood) were charged in an indictment 
filed on September 19, 1973, with conspiring to violate Title 
21 U.S.C. Sections 812, 841 (a)(1) and 841 (b)(1)(A). The three* 
defendants were also charged with violating the aforementioned 
sections in that on or about June 13, 1972, they knowingly 
possessed with intent to distribute and did distribute approxi- 
mately 140.3 grams of heroin hydrochloride.* 

Prior to the filing of this indictment (73 Cr.R. 869), all 
three defendants were named along with others in another indictment 
(S.73 Cr.R. 229) charging them with the commission of similar 
crimes. Appellant entered a plea of guilty to the conspiracy 
count of this latter indictment on April 2, 1973 and on July 31, 
1973 was sentenced to a term of 12 years to be followed by a 
5-year special parole. (Gagliardi, J.)** Thereafter, in September 
of 1973 Appellant was arrested on the present indictment but was 
not arraigned on this indictment until February 4, 1974. 

Because the conspiracy count to which Appellant had already 
pleaded guilty was similar to the conspiracy count charged in the 
present indictment. Judge Charles Tenney on April 25, 1974 
dismissed the conspiracy count on double jeopardy grounds. 
Accordingly, the defendants were tried only on the single 
possessory count of the present indictment. 


* T? 6 i n< li C ^ mGnt is set forth in its entirety in the Appendix, A. 5. 

It shoUH be noted that pursuant to a motion for a reduction 
of this sentence. Judge Gagliardi reduced Appellant’s sentence to 
Ad ^ lt ^? na ^iy» there is an application presently pendinq 
before Judge Gagliardi to withdraw the aforementioned plea of guilty. 
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Application for a hearing to determine the legality of wiretaps . 

On November 18, 1974, appellant's counsel informed the 
Court that some wiretaps existed in either the present case or 
another case which might have made reference to the facts of 
this case. (min. of 11/18/74, pp. 2-3) Counsel maintained that 
on the day the crime allegedly was committed there was wiretap 
evidence showing that between 8:00 a.m. and 4:00 p.m., appellant 
made approximately 17 telephone calls. It was further pointed 
out that appellant was a party to 2260 telephone calls and the 
Court had spent 11 days listening to the wiretaps pursuant to 
counsels' motions on the prior indictment. The Court concurred, 
stating that the defendants had pleaded guilty to that indict¬ 
ment during the wiretap hearing and therefore no ruling had been 
made regarding minimization or the legality of the wiretaps. 

(id. at pp. 8-9) It was later agreed, however, that appellant's 
name was repeatedly mentioned during the minimization hearing 
and that there were wiretaps with respect to all three defendants, 
(min. of 11/20/74, at pp. 20, 26) 

When the question arose as to the timeliness of appellant's 
motion, his counsel stated that he was only assigned to this case 
on February 8, 1974 and had made a motion for a bill of particulars 
that was never decided.* 


* The bill of particulars is set forth in the Appendix, A. 8. 










In his motion for a bill of particulars, he attempted to 
ascertain what wiretaps existed and whether any statements had 
been taken from his client. Counsel explained that as he did 
not represent appellant on the prior matter, he never heard the 
wiretaps. According to counsel, if the bill of particulars 
had been answered, he would nave known which motions to make 
as he did not want to make frivolous motions, (min. of 11/18,74, 
pp. 14-15) 0 

The Government responded that the bill of particulars 
had not been settled as counsel was out of the country for an 
extended time. However, the Government did acknowledge that 
although there had been wiretapping, the Government would not 
offer any wiretap evidence on its direct case and would use it 
only for purposes of cross examination, (id. at p. 18) 

Pursuant to the court's inquiry, the Government 
represented that none of the information obtained from the wire¬ 
taps led to any information with respect to the present 
indictment, (id. at p. 19) The Court accepted the Government's 
representation and denied the motion for a hearing, (min. of 
11/20/74, p. 27) 

Application to dismiss the indictment on ground of undue delay 
in arresting, the defendants . 

All three defendants maintained that as the crime 
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allegedly was committed on June 13, 1972 and they were not 
arrested until September 20, 1973, this 20-months delay in 
arresting them unduly prejudiced them in the preparation of 

their defense, (min. of 11/18/74, p. 5) 

On November 20, 1974, a hearing was held to ascertain, 
inter alia , why the Govermental agents delayed in making the 
arrests. 

The facts adduced at the hearing established that the 
crime occured on June 13, 1972 but it was not until May of 1973 
that Agent Garfield Hammonds while in the Drug Abuse Enforcement 
Office came across the photographs of the individuals involved 
in the crime. The Agents attempted to corroborate their 
identification by showing these pictures several weeks later to 
one Theodis Williams who was also a defendant in the case. 

(id. at pp. 37-38) . Williams identified appellant as the one who 
had allegedly received the money from the narcotic transaction 
occuring on June 13, 1972. (id. at p. 42) Williams also 
stated that he had known appellant several years and had had 
prior narcotic transac.tioiiBwith him. (id. at p. 41) 

Agent Hammonds acknowledged seeing appellant in the 
vicinity of Freddie's Bar on th, June 13th date but he next saw 
appellant when he arrested him on September 20, 1973. He did 
not recall ever asking Williams for a description of the men 
involved, (id. at pp. 46-47, 58) 









The Court thereafter denied these motions to dismiss the 
indictment because of the undue delay in arresting the defendants. 

MOTION TO DISQUALIFY THE COURT 

On November 18, 1974, Mr. Bobick in behalf of both his 
clients, Defendant Youngblood, and appellant, requested that the 
Court disqualify itself, (min. of 11/18/74, p. 4-5) 

Counsel for Defendant Thomas first pointed out that the Court 
had listened to eleven days of wiretap hearings and as a result 
heard all the evidence adduced from those tapes. The Court 
responded that it was capable of putting such facts aside in 
the present case. Mr. Bobick then argued that both Youngblood 
and appellant have made motions to reduce their sentence which 
had been imposed as a result of their previous pleas of guilty. 
According to Mr. Bobick, the Court had heard all the information 
concerning their previous pleas. The Court in turn replied: 

I don't think it has anything to do with their 
trial on the merits in this case, which is a separate 
and distinct offense, no different from a second 
offender coming before any judge at any time. I don't 
think it is of any consequence at all. I wouldn't give 
it the least bit of consideration in handling this case 
in any way whatsoever, (id. at pp. 4-5) 

Appellant's motion for a severance 

In his opening statement for defendant Byrd, his 

counsel stated: 
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Mr. Byrd will take the witness stand if there 
is sufficient evidence to rebut. If may be that his 
Honor will decide that the Government has not got 
a sufficient case. But if his Honor decides there 
is a case, Mr. Byrd will take the witness stand. 

He will tell you that he is 42 years of age, 
supporting a wife and child, that he has never been 
convicted of a crime, and except for an army service 
in 1951 through 1953, where he received an honorable 
discharge, he has constantly been in the restaurant 
business. I leave it to him to enumerate most of 

the places he worked at.Here is a man 

whose entire life has been in the restaurant business, 
and he worked for Mr. Foddrell. The fact that he 
worked for Mr. Foddrell raises no inference of any 
criminality on his part . When he worked for Mr. 
Foddrell he did various things besides working there. 
He ran errands, such as picking up Mr. Foddrell's 
daughter at school, delivering sandwiches to various 
members of the family, accompanying Mr. Foddrell in 
a car for reasons best known to Mr. Foddrell. but not 
to him . And so when we come to June 13, no question 
that he pulled up in a taxicab to deliver a message. 

We are not denying that. He may even have been 
there on other occasions before that on the same 
night, but he was solely there as an errand boy to 
deliver a message, did not participate in any 
transaction of narcotics, if one took place. 

(15, 16 - emphasis supplied)* 


* Numerical references are to the pages of the trial trans 
cript dated November 21, 1974. 





Immediately after the opening statements, counsel 
requested a sidebar and thereafter requested a severance because 
of the co-defendant's opening statement. Counsel explained 
that he had learned for the first time at that point that the 
co-defendant was going to take the stand and admit being present 
at the scene of the alleged crime. Counsel stated that it had 
been his understanding that Byrd was not in fact present. 

The Court replied that while counsel might have been surprised 
by the testimony, this was not grounds for a mistrial. 

Counsel, however, responded that he was only requesting a severance. 
The Court then denied this motion. (19, 135) 

After the Government rested its case, counsel for Defendant 
Byrd stated that he had advised his client to take the stand and 
explained to him why he should do so, but his client had decided 
not t:o testify. (422) 

TRIAL 

On June 13, 1972 at 5:00 p.m., Agent Garfield Hammonds 
was with an informant and other agents on 158th Street between 
the West Side Highway and Riverside Drive. (102) From that 
location, they proceeded to 119th Street and 8th Avenue where 
Agent Hammonds went into Freddie's Bar. (102-03) When Theodis 
Williams arrived, Hammonds had a conversation with him conern- 
ing a purchase of 1/8 kilogram of heroin. (104) Williams told 
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the Agent that he could get the heroin and the best thing to 
do would be to go out on the street to wait for his connection. 

(104) At about 6:00 p.m., a 1948 Kaiser pulled up in front 

of the Bar and appellant and Defendant Byrd got out of the car. 

(105) Williams told appellant what he wanted and said his 
customer would like some samples. Appellant, however, 
responded that he did not give out samples. (295, 107) Appellant 
then told the Agent that he could produce the requested amount 
of heroin since he had just received a shipment of 9 kilograms 
of heroin. Appellant further stated that the price would be 
$3,600 which would have to be paid in advance. (108) 

Williams told the Agent that he did not have to worry about 
the money since appellant was established with respect to 
narcotics and people trusted him. Williams also told the 
Agent that appellant owned the B & E kitchen on 135th Street 
and 8th Avenue. (112) 

While they had all been discussing the deal, a man came 
out of the Supermarket who was very upset because a package had 
been fronted to another individual who had not returned with 
$1,300 that was owed. (113) Appellant told the Agent that he 
would have to look into this and would return. (113) 

About 20 minutes later, appellant returned in the same 
car and stated they were ready to do business. Agent Hammonds 
gave $3,600 to Williams who in turn walked into the Supermarket 





with appellant and Byrd. (118) 

A short time later, appellant arrived at Freddie's Bar 
and instructed Williams to go into the bathroom. There 
Defendant Thomas handed Williams a package who in turn gave 
this package to Agent Hammonds at the Malibu Bar. 


GOVERNMENT'S SUMMATION 

The Assistant United States Attorney first commented: 

What this case is all about, ladies and 
gentlemen, is about the testimony and the record of 
this case. 

Now, this is the transcript, and that can be 
read to you in the jury room. Now, that is the 
record, what we refer to you as the record. 

And this is in the record. This is evidence. 
Government's Exhibit 1C. That is the only piece or 
exhibit that is before you in your deliberations. 

In characterizing Williams' testimony, the Government 


stated: 


The Government called Mr. Williams to the stand 
and had him testify before you because he was there, 
and we have to take our witnesses in part where we 
find them. 

You saw him. You judge for yourself. If there 
had been a boy scout on 119th and Eight Avenue we 
would march him up in short pants and tell you what he 
did with the dope with these defendants. But that did 
not happen. (511) 

Regarding the heroin, the Government emphasized: 

This is Government's Exhibit 1C. This is the 
poison and the heroin that is involved in this case. 
(514) 

At the conclusion of the Government's summation, 
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defense motions for a mistrial based on the aforementioned 
statements were denied by the Court. (525-526) 


ARGUMENT 
PO INT I 

THE TRIAL JUDGE, WHO HAD SEEN APPELLANT'S 
PRE-SENTENCE REPORT AT THE CONCLUSION OF 
THE PRIOR TRIAL, SHOULD HAVE DISQUALIFIED 
HIMSELF FROM PRESIDING OVER THE PRESENT 
TRIAL IN ORDER TO AVOID ANY POTENTIAL 
PREJUDICE. 

Before presiding over the present trial, the court was 
already thoroughly familiar with appellant's background as this 
same court had not only entertained appellant's plea of guilty to 
prior but recent charges but had also reviewed a pre-sentence 
report before sentencing him on July 31, 1973, on said charges. 
Although counsel requested that the court recuse itself for this 
very reason, the court denied the application, maintaining in 
effect that it could remain impartial. The refusal of the court 
to recuse itself from presiding over appellant's trial constituted 
reversible error. 

Rule 32 of the Federal Rules of Criminal Procedure 
explicitly requires that the pre-sentence report "shall not be 
submitted to the court or its contents disclosed to anyone unless 
the defendant has pleaded guilty or has been found guilty". Thus, 
according to this section, the court who is to try a defendant may 
not under any circumstances see his pre-sentence report until his 
guilt is conclusively established. Since in this case the court 
was well acquainted with the facts contained in a recent but prior 
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pre-sentence report and still refused to disqualify itself from 
presiding at appellant's trial, such a refusal constituted a 
clear-cut violation of Section 32 of F.R.C.P. 

In dealing with this precise question, the United States 
Supreme Court in Gregg v. United States , 394 U.S. 491 (1969) 
stated in reference to Rule 32 of the F.R.C.P.s 

Rule 32 is explicit. It asserts that the 
"report shall not be submitted to the court . . . 
unless the defendant has pleaded guilty or has 
been found guilty". This language clearly 
permits the preparation of a pre-sentence report 
before guilty plea or conviction but it is 
equally clear that the report must not, under 
any circumstances, be "submitted to the court" 
before the defendant pleads guilty or is con¬ 
victed, 
before 

clearest kind. 394 U.S. at p. 492 (emphasis 
supplied) 

The Court then went on to explain in Gregg , supra , why. strict 
compliance to this section is so crucial: 

Moreover, the rule must not be taken 
lightly. Pre-sentence reports are documents 
which the rule does not make available to the 
defendant as a matter of right. There are no 
formal limitations on their contents, and they 
may rest on hearsay and contain information 
bearing no relation whatever to the crime with 
which the defendant is charged. To permit the 
ex parte introduction of this sort of material 
to the judge who will pronounce the defendant's 
quilt or innocence or who will preside over a 
jury trial would seriously contravene the rule's 
purpose of preventing possible prejudice from 
premature submission of the pre-sentence report. 

No trial judge, therefore, should examine the 
report while the jury is deliberating since he 
may be called upon to give further instructions 
or answer inquiries from the jury, in which 
event there would be the possibility of prejudice 
which Rule 32 intended to avoid. Although the 
judge may have that information at his disposal 
in order to give a defendant a sentence suited 


Submission of the report to the court 
that point constitutes error of the 





to his particular character and potential for 
rehabilitation, there is no reason for him to 
see the document until the occasion to sentence 
arises, and under the rule he must not do so. 

Hence, the court's protestations in this case that it could 
fairly and objectively preside over the trial despite having seen 
the defendants' pre-sentence reports does not satisfy the 
requirement of Rule 32 or the mandate of the Gregg decision. 

Under Gregg , the defendant does not have to show any actual 
prejudice resulting from the Judge seeing the pre-sentence report 
before presiding over the trial. As long as the potential for 
prejudice exists, as it did in the present case, the refusal of 
the court to recuse itself will be deemed reversible error. 

Furthermore, the Government cannot claim in this case that 
the error was obviated by reason of the fact that the pre-sentence 
report referred to a prior case and not the case for which appellant 
was presently on trial. Such an argument would be utterly devoid 
of merit. First, the pre-sentence report was of recent vintage as 
appellant had been sentenced on the prior charges on July 31, 1973 
only four months before the present proceedings. Thus, as appellant 
had been incarcerated since the imposition of that sentence, the 
pre-sentence report pertaining to the present case could contain no 
new facts. For all ostensible purposes the report would be 
essentially the same in both cases. Consequently, the court had no 
choice but to disqualify itself once it learned of the contents of 
the prior report. 

While this Court has never dealt with this specific question, 
other Circuits have discussed the problem. 
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In United States v. Durhart, 496 F.2d 941 (9th Cir., 1974), 
the Ninth Circuit aptly recognized that strict compliance with 
Rule 32 was required under the Gregg decision although the 
Court held that they would not apply the rule to a prison report 
even though the judge chose to treat it as an informational 
substitute for a pre-sentence report. 

In United Sta-.es v. Small , 472 F.2d 818 (3rd Cir., 1972), 
the Third Circuit considered the same issue that is presented in 
the present case wherein the trial judge had refused to recuse 
himself after seeing a pre-sentence report pertaining to a 
defendant from a prior trial. The court, however, did not resolve 
the issue since it reversed the conviction on other grounds, cf . 
United States v. Gallington , 488 F.2d 637 (8th Cir., 1973); 
Mitchell v. Sirica , 502 F.2d 375 (D.C. Cir., 1974). 

Thus, it is submitted that in accordance with the Gregg 
decision, this Court must reverse appellant's decision and order 
a new trial. 


POINT II 

THIS COURT SHOULD ORDER THE CASE REMANDED 
FOR A HEARING TO DETERMINE THE LEGALITY 
OF THE WIRE INTERCEPTS. 

Title 18 U.S.C. Section 2518 (10)(a) specifically conferred 
upon appellant the right to suppress the contents of any inter¬ 
cepted wire communication or evidence derived therefrom on the 
grounds that: 
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"(i) the communication was unlawfully 
intercepted; 

(ii) the order of authorization or approval 
under which it was intercepted is 
insufficient on its face; or 

(iii) the interception was not made in 
conformity with the order of 

au tho riza tion." 

Despite the fact that both the Government and the court were well 
aware that the Government had resorted to the use of wiretaps in 
this case and that appellant was an "aggrieved person" within the 
meaning of the above statute as he was a party to numerous wire 
intercepts, the court refused to hold an evidentiary hearing 
regarding the legality of these wiretaps. 

The court below in denying the application for a hearing 
maintained first, that appellant's motion was not timely and 
second, the court accepted the Government's representation that 
none of the information obtained from the wiretaps led to any 
information with respect to the present indictment. The court's 
position cannot be sustained. 

First, appellant's motion for a hearing, made before the 
commencement of the trial, must be deemed timely. As his counsel 
explained, he had made a motion for a bill of particulars wherein 
he attempted to ascertain what wiretaps existed. However, this 
motion was never decided. Moreover, counsel pointed out that he 
had only been assiqned to represent appellant on February 8, 1974 
and did not represent appellant on the prior matter. Therefore, 
he never heard the wiretaps. Simply because appellant did not 
have the same counsel for both his cases did not constitute a 
waiver of his right to any hearing in the present case. Counsel 
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in this particular case did everything possible to obtain informa¬ 
tion about the wiretaps and pursuant to Section 2518 (10)(a) of 
Title 18 U.S.C. he was entitled to a hearing. It is difficult to 
understand why appellant would be entitled to a hearing regarding 
the prior charges which were similar in nature to the charge for 
which he was on trial and yet denied a hearing in this case. Had 
the prior hearing reached a conclusion then perhaps the court below 
would have been correct in denying appellant a hearing. However, 
although the hearing conducted in the prior case encompassed 11 
days, no decision was ever reached since defendants had pleaded 
guilty. 

Second, counsel for appellant was entitled not only to listen 
to the tapes in order to determine whether the Government obtained 
any information from these wiretaps with respect to the present 
case but he was also entitled to a determination of whether the 
wiretaps were lawfully intercepted. It was undisputed that appellant 
was a party to numerous intercepts. On the day of the alleged crime, 
appellant made approximately 17 telephone calls and in total had been 
a party to 2260 telephone calls. Under these circumstances, a 
hearing was crucial in order that there be an objective determination 
of whether the Government obtained any information from the wiretaps 
that led to the present indictment, and it was error for the court 
below to rely on the Government’s self-serving declaration that such 
information had not been obtained. 

This Court has primarily been confronted with cases in which 
a hearing had already been held. rherefore, this Court only had to 

> 

decide issues raised in conjunction with that hearing. United States 
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v. Rizzo , 491 F.2d 215 (2d Cir., 1974); United States v. Bynum , 

475 F.2d 832 (2d Cir., 1973); United States v. Manfredi , 488 
F.2d 588 (2d Cir., 1973); United States v. Birrell , 470 F.2d 
113 (2d Cir., 1972). Only in United States v. Sanchez , 483 F.2d 
1052 (2d Cir., 1973) did this Court have occasion to decide whether 
such a hearing was warranted. In Sanchez , where the only surveillance 
conducted was by means of a transmitter carried by an extortion 
victim as he met with defendant in restaurant parking lot, this 
Court held that the defendant was not entitled to a hearing. The 
present case, however, is readily distinguishable from Sanchez in 
that numerous wiretaps were apparently placed on many different 
telephones, and under these circumstances appellant should at the 
very least have been accorded a hearing. 

In sum, this Court should remand the case for a hearing to 
determine whether the Government obtained any information that led 
to the present indictment and whether the wiretaps were lawfully 
intercepted. 


POINT III 

TOE COURT'S REFUSAL TO GRANT APPELLANT'S 
APPLICATION FOR A SEVERANCE DEPRIVED HIM 
OF HIS DUE PROCESS RIGHT TO A FAIR TRIAL. 

In his opening statement, counsel for Defendant Byrd informed 
the jury that his client, an errand boy for appellant, would take 
the stand and would admit that he had accompanied appellant to the 
scene of the alleged sale but would testify that he had no knowledge 
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as to what appellant intended to do there. Immediately, appellant 
moved for a severance, claiming that he had not known that Byrd 
was going to take the stand and admit to being present at the 
scene. The court's refusal to grant the severance deprived 
appellant of his due process right to a fair trial. 

There is no question but that Byrd's opening statement to 
the jury for all ostensible purposes was an acknowledgment that 
appellant, unbeknownst to Byrd, had been involved in the alleged 
sale of the drugs. Not only did Byrd implicate appellant in the 
crime but his counsel also in effect told the jury that his client 
should not be found guilty merely because of his association with 
appellant. Specifically, in this regard, counsel for Byrd stated 
"The fact that he worked for Mr. Foddrell raises no inference of 
any criminality on his part." While such comments in and of itself 
were inherently prejudicial, such prejudice was further exacerbated 
when Byrd subsequently refused to take the stand, and appellant 
could not cross examine him to test the truthfulness of his counsel's 
opening remarks. Thus, the jury had to be convinced by Byrd's 
damaging opening statement that appellant had in fact been involved 
in the sale of drugs as the Government maintained. 

It is settled law that a trial court has a continuing duty 
during a trial to grant a severance if prejudice appears from the 
joint trial. United States v. Dineen , 463 F.2d 1036 (10th Cir., 
1972); De Luna v. United States , 308 F.2d 140 (5th Cir., 1962)? 
United States v. Jenkins , 496 F.2d 52 (2d Cir., 1974); Schaffer 
v. United States , 362 U.S. 511 (1960). And such prejudice is 
manifest in this case. 
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By refusing to grant the severance, appellant was deprived 
of his constitutional right of confrontation us he never had the 
opportunity of cross examining Byrd who refused to take the stand. 
Bruton v. United States , 391 U.S. 123 (1968); United States ex rel• 
puff v. Zelker , 452 F.2d 1009 (2d Cir., 1971); United States ex rel. 
Nelson v. FolJette , 430 F.2d 1055 (2d Cir., 1970). It must be pointed 
out that this is not a case where the request for a severance was 
made simply because appellant might have stood a better chance at an 
acquittal. United States v. Cassino , 467 F.2d 610 (2d Cir., 1972). 

Nor is this a case where appellant made statements similar to Byrd's 
/" United States v. Spinks , 470 F.2d 64 (7th Cir., 1972)_7 or where 
Byrd's statements could be admitted in furtherance of any conspiracy 
since no conspiracy was charged. /_ United State s v. Pro jansky , 465 
F.2d 123 (2d Cir., 1972)_7. Instead this is a case where Byrd's 
opening statement was so "powerfully" incriminating to appellant 
that the court should have granted the requested severance. United 
States v. Gardner , 308 F. Supp. 425 (D.C.N.Y.S.D., 1969) However, 
even if the court was of the opinion that the statements made in 
reference to appellant in the opening did not warrant a severance, 
it was thereafter incumbent upon the court to direct the severance 
when it became clear that Byrd was not going to testify and that 
uppo]lant would not have any opportunity to cross examine him. 

Hence, as the Court's refusal to grant a severance resulted 
in a clear-cut denial of appellant's constitutional right of 
confrontation, his conviction must be reversed and a new trial 
ordered. 
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POINT IV 


THE PROSECUTOR’S SUMMATION WAS SO 
PREJUDICIAL AND INFLAMMATORY THAT 
IT DEPRIVED APPELLANT OF HIS RIGHT 
TO A FAIR TRIAL. 

The prosecutor in a federal trial is charged with the 
promotion of justice rather than the interests of any particular 
party to a controversy. As the Supreme Court stated in Berger v. 
United States , 295 U.S. 78 (1935), he is the representative of a 
sovereignty "whose interest ... in a criminal prosecution is not 
that it shall win a case, but that justice shall be done." id.» 
at p. 68. 

In this case, during his summation to the jury the Assistant 
United States Attorney repeatedly made inflammatory remarks which 
without a doubt were intended to arouse the passions of the jury. 

He also erroneously informed the jury that the transcript of the 
testimony could be read in the jury room. The cumulative effect 
of those remarks resulted in depriving appellant of his due process 
right to a fair trial. 

First, the Government in no uncertain terms told the jury 
that the transcript of the testimony constituted the record in 
this case and could be examined and read by them in the jury room. 
Such a statement is clearly without any basis in law. No citation 
is necessary to support the proposition that the jury cannot under 
any circumstances read the transcript during their deliberations. 
Each juror has his own recollection of the facts and if his 
recollection is in conflict with other jurors, they may only reguest 
testimony to them. The Government’s erroneous suggestion to the 






jury had the effect of undermining each juror's right to have his 
own recollection of the facts controlled, and such a suggestion was 
not corrected by the court although counsel made a timely objection 
to this remark. 

The Prosecutor then went on to vouch for the credibility 
of its witness, Theodis Williams. The Government clearly implied 
that indeed Williams was a credible witness notwithstanding the fact 
that they could not produce a boy scout in "short pants" to state 
what had transpired. While it is true that the Government must take 
its witnesses as they find them, they still may not use the vast power 
of their office to vouch for any witness' credibility. This is true 
no matter how disreputable the witness is that they produce. The 
Prosecutor's remarks here, albeit indirectly, conveyed the unmistake- 
able impression to the jury that the office of the United States 
Attorney General vouched for the truthfulness of Williams' testimony. 

Finally, the Prosecutor characterized the heroin that was 
introduced into evidence as "the poison". Although appellant and his 
co-defendants were only on trial for possessing this drug with intent 
to distribute it, this remark conveyed the inference to the jury that 
the defendants in this case were perhaps responsible for the many 
deaths which occurred from the use of this drug. Hence, referring to 
the heroin as "poison" could only have the effect of unduly inflaming 
the juror's minds aqainst the defendants. 

In sum therefore, the total impact of the Prosecutor's 
summation in this case was such as to deprive appellant of a fair 
trial, thereby mandating the reversal of his conviction. 
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POINT V 


SINCE THE 15-MONTHS DELAY BETWEEN THE DATE 
OF THE ALLEGED CRIME AND APPELLANT'S ARREST 
PREVENTED HIM FROM EFFECTIVELY PREPARING 
HIS DEFENSE, THE INDICTMENT SHOULD BE 
DISMISSED. 

In this case, the sole charge against appellant was 
his alleged involvement in a sale of narcotics occurring on a 
specific date and at a specific time. Consistently maintain¬ 
ing his innocence of this charge, it was crucial to the 
preparation of his defense that he either remember his where¬ 
abouts at that particular time or that he produce some witness 
who could verify his whereabouts. Although the crime was 
allegedly committed in June of 1972, appellant was not arrested 
until September of 1973. As the Government failed to offer 
any plausible explanation for this undue delay in arresting 
appellant, it must be found that this 15-months delay precluded 
appellant from effectively preparing his defense. Accordingly, 
his conviction should be reversed and the indictment dismissed. 

It is entirely unreasonable to expect that any person, 
let alone a defendant who is confronted with such a serious 
accusation against him, can remember his whereabouts at a 
specific time many months before. This is especially true if 
nothing momentous has happened to him that would implant that 
date in his mind. 
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Furthermore, this record unequivocally establishes that 

> 

the Government intentionally delayed arresting the defendants. 

It is inconceivable that the Government agents could not locate 
the alleged perpetrators. According to their informant, 
appellant frequented the area where the sale took place; he owned 
a restaurant nearby; and most important, he had already been 
apprehended by Federal agents on related charges, had been 
indicted on said charges, and had pleaded guilty before they 
discovered that he allegedly was involved in another sale. 

Given these factors, it must be found that the Government's 
story that they accidently came across appellant's picture in 
their files is pure fiction. If the Government were truly 
interested in apprehending those who were involved in the June 
13th sale, they simply had to show Agent Hammonds recent mug 
shots. 

Hence, as Governmental officials intentionally delayed 
arresting appellant, it should be concluded appellant was in 
fact prejudiced in his ability to prepare an effective defense. 

Furthermore, it cannot be said that merely because the 
delay between the charges and the arrest encompassed only 15 
months, the prejudice inuring to appellant was mitigated. 

The United States Supreme Court in United States v. Marion , 404 
U.S. 307 (1971) specifically stated: 
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However, we need not, and could not now, 
determine when and in what circumstances, actual 
prejudice resulting from a pre-accusation delays 
requires the dismissal of the prosecution. 

Actual prejudice to the defense of a criminal 
case may result from the shortest and the most 
necessary delay, and no one suggests that every 
delay caused detriment to a defendant's case 
should abort a criminal prosecution. To accommodate 
the sound administration of justice to the rights of 
the defendant to a fair trial will necessarily involve 
a delicate judgment based on the circumstances of each 
case. 404 U.S. at pp. 324-25. 

Thus, even a short delay can result in actual prejudice to a 
defendant. 

Considering all the facts and circumstances of this 
case, it should be concluded that the unexcused 15-months 
delay between the alleged crime and arrest precluded appellant 
from effectively preparing his defense and now mandates the 
dismissal of the indictment against him. See United States v 
Capaldo . 402 F. 2d 821 (2d Cir., 1968); United States v. 
Parrott . 425 F. 2d 972 (2d Cir. , 1970) ; United States v. 
Feinberg . 383 F. 2d 60 (2d Cir., 1967) 


CONCLUSION 

FOR THE REASONS SET FORTH IN POINT V, THE 
CONVICTION SHOULD BE REVERSED AND THE 
INDICTMENT DISMISSED; ALTERNATIVELY, 

FOR THE REASONS SET FORTH IN POINTS I, III, 
AND IV, THE CONVICTION SHOULD BE REVERSED 
AND A NEW TRIAL ORDERED; FOR THE REASONS 
SET FORTH IN POINT II, A HEARING SHOULD BE 
ORDERED. 
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RESPECTFULLY SUBMITTED, 


ROBERT LEIGHTON 
Attorney for Appellant 
15 Park Row 

New York, New York 10038 
(212) C07-6016 
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PROCEEDINGS 


10/29/74 Filed Govt.'s affdvt. far writ of habeas corpus ad pros, against 

deft. Earl Foddrell. Writ issued ret. 11/4/74. 

10/31/74 Filed deft. Earl Foddrell's notice of motion re: dismissal of 

indictment. 

10/31/74 Filed OPINION # 41384... Accordingly, deft. Foddrell's motion for 

dismissal of indictment is denied. Tenney,J. mn 

11/15/74 Filed Govt.'s affdvt. for writ of habeas aorpus ad testificandum 

^ for Theodis Williams ret: 11/15/74. 

11/20/74 LvThdmas and J. Byrd - both defts. plead not guilty. 

before Judge Gagliardi jury trial begun, all defts. 

11/21/74 Trial cont'd. 

11/22/74 Trial cont'd. 

11/25/74 Trial cont'd. 

11/26/74 Trial cont'd. Deft. E. Foddrell-Guilty. deft. J. Byrd.-Guilty 

Deft. Foddrell remanded in lieu of bail $50,000. P.R.B. 

11/7 /'4 Byrd cont'd on presert bail to cover Dist. of N.Y. and 

District of New Jjrsey. Pre-sentence investigation 
ordered for both defts, 1/15/75 at (9:30). Gagliardi,J. 

11/27/74 Trial cont'd and concluded. Jury unable to reach a verdict as to 

deft. L. Thomas. Deft.'s motion for a mistrial- granted. 
New trial set for 1/27/75 at 10. Gagliardi,J. 

11/25/74 Filed affdvt. for writ of habeas corpus ad testificandum, for 

Theodis Williams 11/21/74 returned unexecuted. (Witness 
not at Attica) 

C-/5/74 E. Foddrell- filed Financial affdvt. CJA 23. 

12/9/74 Filed transcript of record of proceedings, dated. 11/22/74. 

11/20/74 E. Foddrell- filed writ of habeas corpus ad testificandum for 

T. Williams. Issued writ ret. 11/20/74. 

12/13/74 Jules Byrd, Earl Foddrell,Lonnie Thomas- filed papers orig. filed 

with Magistrate Raby: 

Q} docket entry sheet 
(2) disposition sheet . . 
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DATS 


1/15/75 


1/17/75 

1/24/75 

1/27/75 

1/28/75 

1/29/75 

2/3/75 

1/30/75 


PROCEEDING 3 
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DateC 

Judging 


M. 


JULE BYRD (atty. present) Filed JUDGMENT deft, is committed to the 
custddy of the Atty. Gen'l. for imprisonment for a period of 
THREE (3) YEARS, and on condition that the d£ft. be confined i|n 
a JAIL TYPE or treatment institution for a period of SIX (6) i 
MONTHS the execution of the remainder of the sentence is heeeby 
suspended and the deft, placed on probation for a period of TWO 
& \ YEARS, subject to the sta nding probation order of the Coir t. 
Pursuant to 3651 of T. 18 U.S. Code, as ^amended. Pursuant to the 
provisions of Sec. 841 of T. 21, U.S.Code. deft, is placed on ppeci 
Parole for a period of THREE (3) YEARS, tocomnence upon expiration 
probation. The deft, is to surrender to U.S. Marshal on 1/27/75 *1 
9:30AM. Deft, is continued on present bail until date of sentence. 
Gagliardi,J. issued all copies. 

T. Williams- filed writ of habeas corpus ad testificandum for . 

T. Williams. 11/21/74 superceded by new writ. J. Barefoot,U.S. 

Filed Ex-Parte Order- deft. Earl Foddrell re: visit with wife and 
daughter on 1/25/75 ,etc. Gagliardi,J.mn 

Before Judge Gagliardi- jury trial begun as to Lonnie Thomas. 

Trial cont'd. 

Trial cont'd. and concluded. Jury verdict deft. not . guilty. Gagliaijdi,J 

varl Foddrell- filed notice of appeal from judgment of 1/30/75. 
mailednotices. Leave to file appeal in forma pauperis is 
granted. Gagliardi,J. 

Earl Foddrell- filed Judgment (atty. present) deft, is committed to 
the custody of the Atty. Gen'l. for imprisonment for a period 
of TEN (10) YEARS. Pursuant to the provisions of Section 8-+1 
of Title 18, U.S. Code, deft, is placed on Special Parole for 
a period of SIX (6) YEARS to commence upon expiration of con¬ 
finement. Sentence is to run CONCURRENTLY with sentence impo 
on Judgment dated 10/25/74 on indictment 73 Cr. 229. Deft, is 
be given credit for time already served on previous convictionl 
Pursuant to Section 4208(a)(2) of T. 18, U.S. Code, deft, shaljl 
become eligible for Parole at such time as the Board of Parole 
may determine. Deft, advlied of right toappeal. Gagliardi,J. 
issued all copies. 
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EFB:rs 


UNITED STATES DISTRICT CCXJRT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


EARL FODDRELL, JULE BYRD and 
LONNIE THOMAS, a/k/a "Lonnie 
Youngblood," 


?3 C81M. 869 


73 Cr, 


ffir FILED 

Defendants . I'* ‘**1 

R SEP 19 1973 I 

% Lg- of 

' The Grand Jury charges: 

1. From on or about the 1st day of January, 1972 
and continuously thereafter up to and including the date of 
the filing of this indictment, in the Southern District of 
New York, EARL FODDRELL, JULE BYRD and LONNIE THOMAS, a/k/a 
"Lonnie Youngblood," 

Theodis Williams named herein as a co-conspirator 
but not as a defendant, and 

the defendants and/others to the Grand Jury unknown, unlaw¬ 
fully, intentionally and knowingly combined, conspired, confederated 
and agreed together and with each other to violate Sections 812, 
841(a)(1) and 841(b)(1)(A) of Title 21, United States Code. 

2. It was part of said conspiracy that the said 
defendants unlawfully, intentionally and knowingly would distribute 
and possess with intent to distribute Schedule I and II 

narcotic drug controlled substances the exact amount thereof 
being to the Grand Jury unknown in violation of Sections 812, 
841(a)(1) and 841(b)(1)(A) of Title 21, United States Code. 
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EFB:ra 


SECOND COUNT 


The Grand Jury further charges: 

On or about the 13th day of June, 1972 
in the Southern District of New York, 

EARL FODDRELL,JULE BYRD and LONNIE THOMAS, 
a/k/a "Lonnie Youngblood," 

the defendants , unlawfully, wilfully and knowingly did 
distribute and possess with intent to distribute a 
Schedule I narcotic drug controlled substance, to wit, 

approximately 140.3 grains of heroin hydrochloride. 


(Title 21, United States Code, Sections 812, 
841(a)(1) and 841(b)(1)(A).) 


Foreman 


r vT C j rr h<\ 

PAUL J. CURRAN 
United States Attorney 




USA-33s-538 - p.2 - IND.,iNF. (Conspiracy to distri-ute and possess with 
Ed. 5/1/71 Intent to distribute narcotic drug.) 

EFB :ra 

OVERT ACTS 

In pursuance of the said conspiracy and 
to effect the objects thereof, the following overt 
acts were committed in the Southern District of 
New York: 

1. On or about June 13,1972 Theodis Williams 
entered Freddies Bar at 119th Street and 8th Avenue, 

New York, New York. 

2. On or about June 13, 1972 EARL FODDRELL 
and JULE BYRD drove a 1948 Kaiser bearing New Jersey 
license VW5-339 In the vicinity of 2208 8th Avenue, 

New York, New York. 

3. On or about June 13, 1972 Theodis Williams 
handed EARL FODDRELL $3600. 

4. On or about June 13, 1972 EARL FODDRELL 
drove a 1969 Bulck Electra bearing New Jersey license 
VHS-313 in the vicinity of Freddies Bar at 119th Street 
and 8th Avenue, New York, New York. 

5. On or about June 13, 1972 EARL FODDR3JL 
and Theodis Williams entered Freddies Bar at 119th Street 
and 8th Avenue, New York, New York. 

(Title 21, United States Code, Section 846.) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
-Against- 

EAKL FODDRELL et al, 

Defendants. 


SIRS: 


NOTICE OF MOTION 


f.3 \R 869 
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PLEASE TAKE NOTICE that upon the annexed affidavit 
of RORERT P. i.EICHTON, ESQ., attorney for the defendant 
EARL FODDRELL, and upon all the proceedings had heretofore 
herein the defendant will move this Court at a Trial Term 
thereof to which the case has heen assigned before the 
lion. CHARLES M. TENNEY, District Court .lodge for the Southern 
District of New York at Folev Square, New York at a date and 
time convenient to the Court for an Order seeking the 
following relief: 

1. The defendant seeks an order to dismiss the 
within indictment pursuant to Rule 12 fR) (2) of the Federal 
Rules of Criminal Procedure. 

2. The defendant seeks pursuant to rule 16 of 
the Federal Rules of Criminal Procedure: 

(a) An order requiring the Government to 
produce for his inspection copying and 
recording, any and all pur.orted confes¬ 
sions, admissions or statements 
allegedly made by him iointly and 
separately, to officers of apents of 
the Government, or persons acting in 
their behalf and at their behest, 
whether such are reduced to writing or 
not, or recorded by any means or not, 

so long as the same are within the possessio 
control or custody of the Government. 

(b) Statements made bv any of the co-defendants 
herein dealing with the subject matter 

of the indictment, made to anv official 
agency employee, formal or otherwise of 
the Government. It is also necessarv to de¬ 
termine whether or ndt a motion for 
separate trial is in order. 

fc) Statements in anv way obtained or recorded 
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of the defendnats herein regardless of 
whether such statements are dsignated a 
confession or an admission. 

5. The defendant moves as a predicate for appro¬ 


priate motions under Pule 41 of the Federal Rules of Criminal 
Procedure for an Order requiring the Covernment to disclose the 

following: 

(a) For an order directing the United States 
Attorney for the Southern District of 
New York to disclose whether or not, 
in connection with this case, there has 
been electronic eavesdropping or wiretappin 
directed either against the telephone or 
premises used or occupied by the 
defendant or directed against the 
telephone or premises used or occupied by 
others in which the defendant s voice w^s 
overheard or his name identified or actirit 
discussed and if such tapping and/or 
eavesdropping has occurred, to furnish the 
defendants each and every application 
for an order of return of an order 
connected with the interception of 
conversations over telephones listed 
to or controlled bv the defendant and 
telephones over which the defendant s 
voice is claimed or alleged to have 
been heard or anv other conversations 
which became the subject of eavesdropping 
by any other means in which conversations 
the defendant participated or was 
referred to directly or indirectly; also 
the defendant asks for copies of any 
transcripts made of any of the 
electrical eavesdropping, plus an 
opportunity to listen to any of the 
recordings of any of the defendants. 

(b) Anv and all ohiects, documents, or 

other kind of matter which the Government 
will claim it has seized from the 
defendant’s person, possession, 
actual or constructive or premises. 

4 . The defendant moves, pursuant to Rule 7 
(f) of the Federal Rules of Criminal Procedure «>r an Order 
requiring the Covernment to serve and file a Rill of Particulars 

setting forth the following: 

AS AND FOR TIIF. COUNT 
OF CONSPIRACY, 
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Uncled-Sum of America n. 

EARL FODDRELL 


OEFENOANT 


" MEaTT* 


United States District Coart for 

._) |THE_SOUT *n_district of_nsw_xtsjc_ j 


I-- 


NO. L 


73 Cr. 869 


JUDCiMFNT AND PROBATION/COWMITMENT ORDER 


N In the pretence of the attorney for 'he government 
I the defendant appeared in per ion on thil dale - 


COUNSEL 




MONTH OAV_VI 

January 30, 1975 


niA 


£ 

> 


I WITHOUT COUNSEL 


I WITH COUNSEL 


However the court adviced defendant of right to counsel and asked whether defendant desired to 
have counsel appointed by the court and the defendant thereupon waived assistance of counsel 


ROBERT iE_IGUTPti_ 

(Name of couniel) 


I GUILTY, and the court being satnfied that 
there it a factual bam for the plea. 


_J NOLO CONTENDERE, 


i X yNftT GUILTY 

/ 




MNDIVC 4 
JUOCMENT 


I here being a ftWWtjJverdict 


of { 


NOT GUILTY. Defendant is discharged 


I * , GUILTY. 
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SENTENCE 

OR 

PROBATION 

0H0ER 


SPECIAL 

CONDITIONS 

or 

PR0IAT10N 


Defendant hai been convicted ai charged o( the oflemc(i) o( Unlawfully, wilfully and 

knowingly did distribute and possess with intent to distribute 
a Schedule I narcotic drug controlled substance, to wit, 
approximately 140.3 grams of heroin hydrochloride. 

(Title 21, United States Code, Sections 812, 841(a)(i) and 841(b)(1) 
(A).) 

I ho court asked whether defendant had anything lu say why lodgment should not be pronounced Because no sufficient cause lo the contrary 
w« shown, or appeared to the court, the court adjudged the defendant guilty as charged and convicted and ordered that The defendant H 
hereby committed to the custody of the Attorney General or his authorised representative for Imprisonment for a period of TEN 

(10) years. Pursuant to the provisions of Section 841 of Title 18, 

U.S. ' - defendant is placed on Special Parole for a period of 

SIX .cars to conmence’ upon expiration of confinement. Sentence 

^is to run CONCURRENTLY with sentence Imposed on Judgement dated 
October 25, 1974 on Indictment 73 Cr. 229. Defendant is to be given 
credit for time already served on previous conviction. 

Pursuant to Section 4208 (a)( 2 of Title 18, U.S. Code, defendant 
shall become eligible for Parole at such time as the Board of Parole 
may determine. 

Defendant advsed of right to appeal. 
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,«ta ul I hi, lutlfmvhl h* impowd IN Cowl mi) lhanjr lh« .ondllion, oC probation. rtdoca oc litinl lh« pailod of ptoOallon. and at 
an, lima duim, I ha probation nai MM CM within a maaimum probation panod o( live ,aa>, palm.Had bv law, may Nat a waccanl and raaoka 
pr oho In >n for a violation oil lifting during the probation period 


/ V I he court or Jars comma me' \ to the custody of the Attorney Generel and recommends. 
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I it A. ittuim i* 


It IS ordered that the Clerk deliver 
a certified copy of this lodgment 
and commitment to the U.S Mar 
she! or other ouaMwd officer 
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AFFIDAVIT OF SERVICE 

Re: 75-1048 

U.S.A. v. Earl Foddrell 


STATE OF NEW JERSEY 
COUNTY OF MIDOLESEX 


1. Muriel Mayer , being duly sworn according to law, 
and being over the age of 21 upon my oath depose and say 
that: I am retained by the attorney for the above named 
Appellant. 

That on the 24th day of MARCH § |g75 | served the 


within Brief & Appendices for Appellant 


In the matter of 


United States of America 


v. Earl Foddreli 


upon Pau * Curran, Esq., United States Attorney, Southern District, 
of New jfork^Unitjid^g^es Courthouse, Foley Square, , 

by depositing two (2) true copies of the same securely 
enclosed in a post-paid wrapper, in an official depository 
maintained by the United States Government. 


Sworn to and subscribed 
before me this 24th day 
of March I9P5 . 

A Notary Pub Iic of the 
State of New Jersey. 

LORRAINE LEOTTA 

NOTARY PUBLIC OF NEW JERSEY 
My Commission Expires April 13, i97^. 




Muriel Mayer/ 




